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    IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE ::::::::::::::::: DHUBRI

                                  Present :-Shri B. Roy, AJS
                                          Date:-12-03-2021

                               SESSIONS CASE NO. 86 OF 2016

                                         (u/s 376/417 IPC)

                                        The State of Assam

                                                  Vs.

                                          Shahajahan Ali

                                                         ......Accused person.

A P P E A R A N C E

For the State               :-Shri Sudhaman Ch. Ray, learned Addl.P.P.

For the Defence           :-Shri A.K. Choudhury, learned Advocate.

Date of framing charge :19.07.2016.

Evidence recorded on   :-29.11.2016, 17.03.2017, 12.05.2017, 06.07.2017, 
     29.08.2017, 21.06.2018, 28.09.2018 & 26.01.2020. 

Argument heard on      :-12.02.2021

Judgment delivered on :-12.03.2021.

                                         J  U  D  G  M  E  N  T

1. The case of the prosecution is that the complainant ‘X’ filed a complaint 

petition before the learned C.J.M., Dhubri on 17.10.14 against the accused persons 

Shajahan Ali, Altaf, Moni Ali, Rezzak Ali and Monnaf Ali. The complainant alleged 

that the accused Shajahan Ali on false promise of marriage maintained physical 

relation with her for a long period. On 11.10.14 at around 7-00 PM, the accused 

persons Altaf Ali and Moni Ali called the complainant over phone and asked her to 

come to their house and promised her that her marriage will be solemnized with 

Shahjahan Ali. Accordingly, the complainant went to the house of Altaf Ali and met 

Shajahan Ali, Rezzak Ali  and Monnaf Ali there. The complainant alleged that on 
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being  instigated  by  other  accused  persons,  the  accused  Shahjahan  Ali  made 

forceful physical relationship with her and thereafter fled away from the house. 

When the complainant asked the other accused persons to find out Sahjahan Ali, 

they assaulted her physically and snatched her mobile phone and also outraged her 

modesty.

2. The said complaint petition was forwarded to the O/C of Dhubri P.S who 

received  the  same  and  registered  as  Dhubri  P.S.  Case  No.1326/14  u/s.120-

B/376/354/342/384/34  I.P.C.  On  completion  of  investigation,  charge-sheet  was 

submitted against the accused Shahjahan Ali u/s.376/417 of I.P.C showing him as 

absconder in the charge-sheet. The other accused persons named in the complaint 

petition were not sent up for trial.

3. The learned Addl.C.J.M.,Dhubri vide order dated 18.5.16 committed the case 

to the Court of sessions. The case was transferred to this court vide order dated 

19.5.16. Vide order dated 19.7.16, charges u/s.376/417 I.P.C were framed and read 

over to the accused to which he pleaded not guilty.

4. In the course of trial,  prosecution side examined 9(nine) witnesses. The 

defence  plea  is  of  denial.  The  accused  was  examined  u/s.313  Cr.P.C.  Heard 

argument of learned counsel of both sides and perused the materials on record. 

5. The point for determination is whether the accused committed the offences 

as alleged in the complaint petition.

6.             DISCUSSION, DECISION AND REASONS THEREOF :

 The PW-1 is the complainant. She stated in her evidence that she knows the 

accused persons. She had love affair with the accused for about one year. The PW-

1 stated that on the date of occurrence, Altaf Ali called her over phone saying that 

he was sending Shahjahan Ali (accused) and asked her to come with him so that 

her marriage can be solemnized. Accordingly, she went to the house of Altaf Ali 

with Sahjahan Ali. In the house of Altaf Ali, Sahjahan made sexual intercourse with 

her.  Initially,  she  refused  but  Sahjahan  promised  to  marry  her  and  then  she 

consented  and the  accused Shahjahan Ali  made physical  relation with her.  The 

complainant further stated that on that day, the accused had sexual intercourse 
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with her twice. At around 11-00 PM, she asked the accused to marry her in the 

house of Altaf Ali as there were other persons present to witness the marriage. The 

accused did not give any reply and fled away from the place. The PW-1 further 

stated that when she reached the house of Altaf Ali, he was not present in the 

house. While she was searching for Shahjahan Ali after the incident, she met Altaf 

Ali and told him about the incident. Altaf Ali slept her and also rebuked her. She 

then started to cry and the neighbouring people came and took her to her house. 

On the next day, a village meeting was held but Shahjahan Ali did not turn up. 

Therefore, she lodged the complaint case. Ext-1 is the said complaint petition (FIR) 

wherein Ext-1(1), 1(2) & 1(3) are her signatures. Her statement was recorded in 

the Court which is marked as Ext-2 wherein Ext-2(1) and 2(2) are her signatures.

  In the cross-examination, PW-1 admitted that the case was filed after seven 

days of the occurrence. She admitted that the complaint petition was drafted by 

one  advocate after  consultation  with  her  elder  brother.  She  admitted  that 

Kacharihat Police Watch Post is situated near the place of occurrence. She admitted 

that she stayed in the house of Altaf Ali for 4/5 hours and at that time, the family 

members of Altaf Ali were present in the house. She also talked with them. She 

stated that apart from the kitchen, there were two rooms in the house of Altaf Ali 

and the family members of Altaf Ali were present in the said house. She admitted 

that she was in love with accused Shahjahan Ali for last one year and the accused 

made physical  relation with  her  but  she never  disclosed  the fact  to  her  family 

members. She stated that she asked Shahjahan Ali on many occasions to marry her 

but he did not  marry.  She stated that Shahjahan is  an unemployed having no 

source of income. The PW-1 denied the suggestions put by the learned defence 

counsel. She admitted that when she came to Court for recording her statement 

before the Magistrate, she was accompanied by her brother and her sister.

  PW-2 Foyzar Ali stated that he knows the complainant and the accused. The 

occurrence took place about 3 years ago at around 10-30 PM. At that time, he was 

returning from market. He saw gathering on the road. He came to know from the 

gathering that one girl had eloped with somebody and she was staying in the house 

of Rezzak Ali. Then he went to the house of Rezzak Ali. On being asked, the girl 
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told him that she came from Singimari. The victim girl further informed him that 

she was not allowed to stay in the house of Rezzak Ali and she did not know where 

to go. The PW-2 stated that on being asked, the victim girl told him that nobody 

harassed her physically. Then he informed the family members of the victim girl 

and he along with Jahidur Rahman went to the house of victim and handed over 

the victim girl to her family members.

 In the cross-examination, PW-2 admitted that the victim girl is his cousin 

sister. He admitted that he took the victim girl to the house of Jahidur Rahman and 

in the house of Jahidur Rahman, the victim girl informed that nobody did any kind 

of  harm to  her.  The Kacharihat  Police Watch Post  is  adjacent  to  the house  of 

Jahidur Rahman. He did not notice any mark of physical abuse as the victim girl 

and the victim also did not tell that she was brought there by somebody with a 

promise to solemnize her marriage.

 The  PW-3  Abdul  Gafur  Sk  stated  in  his  evidence  that  on  the  night  of 

occurrence, he heard hue and cry but did not go to the place of occurrence.

 The  PW-4  Jahidur  Rahman  stated  in  his  evidence  that  he  knows  the 

complainant and the accused. About 2/3 years ago at night, he received a phone 

call informing him that the public of the locality had kept one girl in the courtyard of 

Rezzak Ali’s house. Then he asked him to bring the girl to his house as his wife was 

a member of Zila Parishad at that time. Accordingly, the girl  was brought to his 

house. On being asked, the girl informed him that she belonged to Durahati Gaon 

Panchayat. She further informed that one person brought her to the said village 

and left. The victim girl further informed that the boy did not abuse her physically. 

The victim girl was then taken to her father’s house.

 The PW-5 Samsul  Hoque stated  in  his  evidence that he does not know 

anything about the incident.

 The  PW-6  Golenur  Begum  stated  in  her  evidence  that  she  knows  the 

complainant and the accused. The occurrence took place about 2 years ago. She 

stated that on the date of occurrence at night, Jahidur Rahman and Foyzar Ali 

brought the victim girl  to her sister’s house and handed her over to her family 
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members. The PW-6 stated that she heard from the victim girl that one Shahjahan 

Ali took her to Kacharihat.

 In the cross-examination, she admitted that she does not have any personal 

knowledge about the incident.

 PW-7  Dr.  Rinku  Ahmed  stated  in  her  evidence  that  on  27.10.14,  she 

examined the victim girl and her opinion was that findings were not consistent with 

recent sexual intercourse. Ext-3 is the medical examination report wherein Ext-3(1) 

is her signature.

 PW-8 Sona Uddin Mollah stated that he had conducted investigation of the 

case. The PW-8 stated that initially another I.O was endorsed with the investigation 

of the case and after his transfer, he had conducted investigation of the case. The 

major part of the investigation was done by earlier I.O S.I Abhijit Gogoi and he only 

submitted charge-sheet against the accused Shahjahan Ali u/s 376/417 of I.P.C. 

Ext-5 is the charge-sheet wherein Ext-5(1) is his signature.

 The PW-9 S.I Abhijit Gogoi stated in his evidence that he had conducted 

investigation of the case. During investigation, he visited the place of occurrence, 

prepared sketch map (Ext-6) and also took steps for recording statement of the 

victim girl u/s 164 Cr.P.C and for medical examination. The accused was allowed to 

go on bail  as he appeared before the I.O with an order of anticipatory bail. He 

collected  medical  examination  report  of  the  victim  girl  and  thereafter,  he  was 

transferred. 

    In his examination u/s 313 Cr.P.C, the accused Shahjahan Ali stated that the 

victim girl was in fact in love with one Abdus Samad and not with him. The accused 
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denied the other allegations leveled against him and stated that he is innocent.

7. From  the  evidence  as  discussed  above,  it  appears  that  the  other 

independent witnesses did not support the prosecution case. The victim girl in her 

statement recorded u/s 164 Cr.P.C stated that on the date of occurrence, Altaf Ali 

made a phone call to her and told her that he was sending Shahjahan Ali and asked 

her  to  come  with  Shahjahan  Ali  so  that  her  marriage  can  be  solemnized. 

Accordingly,  she  went  with Shahjahan Ali.  She further  stated that  on her  way, 

Shahjahan  Ali  proposed  to  marry  her  and  made  physical  relation  with  her. 

Thereafter, in the house of Altaf Ali  again committed rape upon her. At around 

about 11-00 PM, the accused Shahjahan Ali fled away and she could not apprehend 

him. Thereafter, she was assaulted by Altaf Ali. Then the villagers came and she 

was rescued.

   PW-2 Foyzar Ali and PW-4 Jahidur Rahman who brought the victim girl back 

to her house stated in their evidences that on being asked, the victim girl informed 

them that nobody had abused her physically. The other prosecution witnesses did 

not have any direct knowledge about the incident. The PW-6 affirmed the fact that 

the victim girl was brought back to her house by Jahidur Rahman and Foyzar Ali. 

She stated that she heard from the victim girl that one Shahjahan Ali took her to 

Kacharihat. The PW-6 did not utter a single word that the accused committed any 

kind of sexual intercourse upon the victim.

8. Therefore, in this case, it is only the victim girl who alleged that the accused 

Shahjahan  Ali  made  physical  relation  with  her  on  promise  of  marriage  and 

thereafter, fled away. From the materials available on record, it appears that at the 

time of alleged occurrence, the victim girl was aged about 24 years as it appears 

from Ext-2. Therefore, she was a major girl with sound mind and she voluntarily 

went with the accused Shahjahan Ali in the hope of getting married with him. The 

victim girl also stated that the accused was maintaining love affair with her since 

last one year and made physical relation with her in the house of victim girl also. In 

her statement recorded u/s 164 Cr.P.C, the victim girl stated that she was in love 

with the accused who promised to marry her and made physical relation with her. 
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The victim girl further stated that after establishing physical relation, the accused 

fled away. Therefore, in the instant case, the evidence of the victim girl is vital one. 

In the cross-examination, she admitted that the complaint petition was filed after 7 

days of the occurrence and it was written by one advocate after having consultation 

with her brother. She also admitted that while she was brought to the court for 

recording her statement u/s 164 Cr.P.c, her brother and sister accompanied her. In 

her cross-examination, the victim girl admitted that apart from the kitchen, there 

were only two rooms in the house of Altaf Ali and his family members were present 

on the date of occurrence and she was in the house of Altaf Ali only for a period of 

4/5  hours.  In  the  cross-examination,  the  victim girl  admitted  that  in  fact,  the 

accused made physical relation with her in her house but she did not disclose the 

same to her family members. So far as the PW-2 and PW-4 are concerned, they are 

independent disinterested witnesses who in their evidences clearly stated that on 

being  asked,  the  victim  girl  told  them  that  she  was  not  abused  by  anybody 

physically. The PW-2 and PW-4 are the two persons who rescued the victim girl and 

brought her to the house of her parents. Therefore, I do not find any reason to 

disbelieve them. From the evidence of the PW-1, it is clear that the case was filed 

after 7 days of the alleged occurrence and the complaint petition was drafted by 

one  advocate  after  holding  consultation  with  her  elder  brother  who  also 

accompanied her at the time of recording her statement u/s 164 Cr.P.C. From the 

evidence of the victim girl, it becomes clear that though initially she stated that the 

accused Shahjahan Ali made physical relation with her but at the same time, she 

herself admitted that there were only two rooms in the house of Altaf Ali where his 

family  members  were  also  present  at  the  relevant  point  of  time.  Therefore,  it 

cannot be believed that within a short period of 4/5 hours, in such a house physical 

relation can take place. The PW-1 in later part of her evidence stated that  the 

accused made physical relation with her in her house.  But in the course of trial, 

prosecution side failed to establish the same. From the evidence of the prosecution 

side, it becomes clear that on the date of occurrence, the accused did not commit 

any physical relation with the victim as there was no scope for that.  She herself 

also  did  not  tell  Foyzar and  Jahidur  regarding  any such act  committed by  the 
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accused on the date of  alleged occurrence.  It  may be that  the accused  made 

physical relation with her prior to the alleged occurrence but that also has not been 

established beyond reasonable doubt by the prosecution.  Hence, the accused is 

held not guilty. He is acquitted and set at liberty forthwith.  The bail bond of the 

accused  person shall stand cancelled on expiry of 6 (six) months from today.

         Given under my hand and seal of this Court on this  12h day of  March, 2021.

Dictated & corrected by me                                              Shri B. Roy, AJS

                                                                  Addl. Sessions Judge, Dhubri

Addl.Sessions Judge,Dhubri.
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